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III. PUBLIC ACTORS AS MARKET PLAYERS
A. Public Incarceration Conditions and the Ugly Pig Contest
In a symposium titled Capitalism, Government, and the Good Society, political scientist and former
North Carolina libertarian gubernatorial candidate Michael Munger used a unique simile to explain the
choice between the state and private actors:
In North Carolina at the state fair, we have what in effect are beauty contests for pigs. So you might imagine
in one of the categories at the state fair there is a Big Pretty Pig contest. And there aren’t many entrants
because there’s big pigs, and there’s pretty pigs, but there’s not many big pretty pigs. So there’s just two; we
have the two entrants. The first one comes out and the judge goes, ‘Oh, God, that’s an ugly pig! Let’s give
the prize to the second one.’ Well, he hasn’t seen the second pig. Now it’s true that the first pig is ugly. But
why would you have a decision based on the fact that there’s problems with one system, the other one must
be better? But that’s precisely what people who want to reject market solutions in some ways are
advocating. So the world is imperfect, our knowledge is limited, that particular pig of market solutions is in
many ways pretty ugly. The world is hard. The problem is that advocates of state intervention often want to
award the prize to the invisible pig: the state. But when you actually take a look under bright lights,
government failures are just as ugly, just as prevalent, and in some ways harder to control than market
failures. 1

The comparison is hardly offensive, and possibly euphemistic, when used to examine incarceration
conditions. The serious critiques leveled at private prison conditions are, of course, justified. Some recent
incidents include the disturbing audit conducted in October 2012 at the CCA-owned Ohio Correctional
facility, which found forty-seven violations of state prison standards,2 most related to severe overcrowding
of low-risk offenders under the supervision of inexperienced guards.3 Similarly, Otter Creek Correctional
Center in Wheelwright, Kentucky, had its state funding pulled in August of 2012 after Hawaii removed all
168 female inmates it had housed at the facility due to allegations of sexual abuse by prison guards.4 In
another egregious instance of private prisons run amok, GEO removed its presence entirely from
Mississippi in April 2012, after Federal Judge Carlton Reeves wrote that GEO-run Walnut Grove Youth
Correctional Facility had “allowed a cesspool of unconstitutional and inhuman acts and conditions to
germinate, the sum of which places the offenders at substantial and ongoing risk,” including routine sex
between staff and underage inmates, “poorly-trained guards brutally beat youth and used excessive pepper
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spray,” and prison guards turned a blind eye to inmates possessing homemade knives that were used in
“gang fights and inmate rapes.” 5
But is this decidedly-very-ugly-pig that much uglier than its public counterpart? Here are only three
examples from a state that holds all of its in-state inmates in public facilities.6 In 2011, the Supreme Court
decided what might be the biggest inmate human rights case of our time, Brown v. Plata. 7 The case exposed
the abysmal quality of physical and mental healthcare provided in public California prisons. Justice
Kennedy, writing the Opinion of the Court on behalf of five Justices, detailed numerous horrific instances
of systemic indifference, resulting in inmates sitting in their own human waste for hours, injuries and
chronic conditions becoming worse and worse through medical neglect and maltreatment, and unnecessary,
iatrogenic deaths at a rate of an inmate every six days.8 It is particularly poignant that these practices were
so horrifying that, years before the decision, the courts had taken the prison health care system out of the
hands of the state and placed them in the hands of a federal receiver9 — but even that was not enough. 10
Justice Kennedy grimly concludes:
To incarcerate, society takes from prisoners the means to provide for their own needs. Prisoners are dependent
on the State for food, clothing, and necessary medical care. A prison’s failure to provide sustenance for
inmates ‘may actually produce physical ‘torture or a lingering death’. . . . Just as a prisoner may starve if not
fed, he or she may suffer or die if not provided adequate medical care. A prison that deprives prisoners of
basic sustenance, including adequate medical care, is incompatible with the concept of human dignity and
has no place in civilized society . . . [i]f the government fails to fulfill this obligation, the courts have a
responsibility to remedy the resulting Eighth Amendment violation. 11

Federal courts are currently in the process of hearing another lawsuit, Ashker v. Brown,12 which addresses
the practice of solitary confinement in California. In 2011 and 2013, inmates in California’s Pelican Bay
and Corcoran institutions, as well as in other public correctional facilities, engaged in hunger strikes to
protest against the conditions in the Security Housing Unit (SHU).13 These conditions included placement
in small solitary cells for 23 hours a day with no human contact for an indefinite period of time —
sometimes lasting decades14 — not for disciplinary violations, but for a suspicion of gang membership.15
The hunger strike ended only when Judge Thelton Henderson ordered that the inmates be force-fed.16
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In 2013, an exposé by the Center for Investigative Reporting uncovered a scandal of massive proportions:
the sterilization of female inmates without proper state procedures. 17 A subsequent 2014 California Auditor
examination uncovered 144 cases of tubal ligations performed in inmates between 2006 and 2010, thirtynine of which were performed without consent and a further twenty-seven in which the inmates’ physicians
did not sign the appropriate forms.18 Interviews with the inmates that had undergone the procedure reveal
disturbing degrees of paternalism and pressure on the part of medical staff. “As soon as [the institution’s
OB-GYN] found out that I had five kids,” recounted an inmate to the Sacramento Bee, “he suggested that
I look into getting it done. The closer I got to my due date, the more he talked about it . . . He made me feel
like a bad mother if I didn’t do it.” 19
Many more examples of cruelty, laziness, and neglect in public prisons lead to the inevitable conclusion:
incarceration conditions in the United States may differ across states and different types of institutions, but
it is difficult to argue that private institutions, categorically, are worse than public ones. Both pigs are ugly.
And as the next Subsection shows, criminal justice actors in the public sector are not at all immune from
profit motivations when they engage in unconscionable behavior toward the people subjected to their
control.
B. Profit-Seeking Aberrations and the Banality of Evil
In 2008, many conscientious Americans were shocked to discover that two Philadelphia judges—Mark
Ciavarella, the former President Judge of the Luzerne County Court of Common Please, and Michael
Conahan, a Senior Judge in the same county — were indicted and convicted for accepting money from a
private juvenile facility provider, Robert Mericle, in return for sentencing thousands of juvenile defendants
harshly so they would be sent to the provider’s detention centers.20 Mericle, a real-estate developer, was a
staunch supporter of Ciavarella’s election campaign, 21 and Conahan struck a personal friendship with some
organized crime leaders in Northeast Pennsylvania.22
The defendants’ association with Mericle started with their support, for cash of his juvenile facility
venture in 2000-2001, 23 and continued with their furnishing Mericle’s facilities with revenue-raising
bodies.24 Examples of their harsh sentencing for kickback included seven weeks detention for a thirteenyear-old’s minor violent incidents with his mother’s much-larger boyfriend,25 months of house arrest in
anticipation of a confinement sentence for an epileptic fourteen-year-old girl accused of defacing stop signs
with the inscription “vote for Michael Jackson,”26 a sixteen-year-old charged with “terroristic threats” for
a prank and sentenced to an indefinite term at a privately-funded wilderness camp for girls,27 and a fifteenyear-old who carelessly and mistakenly purchased a stolen motorbike sent to a term at a “boot camp” which
led him to use drugs and exhibit signs of anxiety and depression, which brought him in and out of detention
facilities for three years.28 While many of these sentences directly lined the judges’ pockets, some of them
are more indirectly related to the kickbacks, and represent the indifference and cruelty that set in once they
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got used to commodifying human life. The Juvenile Law Center found that hundreds of defendants were
tried without receiving proper counsel. 29
Clearly, a serious culprit in this scandal is Robert Mericle, the juvenile facility provider, who paid the
judges kickbacks. One possible reading of this story is as an indictment against such institutions. But in
an environment in which public officials are not greedy, corrupt, and profit-seeking, a for-profit attempt to
corrupt judges would not result in such horrific results. William Ecenbager provides background that
includes a lengthy history of political corruption,30 the judicial election system in thirty-nine states —
including Pennsylvania31 — and the “tough love” change in the American approach to juvenile justice.32
In his account of the scandal, Ecenbager shows that pressures were exerted by the judges over the entire
juvenile system in Pennsylvania, bullying lawyers and therapeutic personnel to collaborate with their
schemes, sometimes openly stating that these policies were necessary because there were “bills to pay.” 33
Scandalous human rights crimes perpetrated for profit do not even require the partnership of a private
actor; sometimes, a legislative lacuna suffices. A 1939 Alabama law allowed the state’s sixty-seven sheriffs
to pocket any leftover money they managed to save from the state’s allowance for feeding inmates in local
institutions. 34 In 2009, then-sheriff of Morgan County, Greg Bartlett, was charged and convicted for having
pocketed $212,000 from the prison’s food budget, while the inmates were provided with inadequate food
on $1.75 a day. 35 His defense attorney argued that “everything he [had] done [was] by the rules, including
the feeding allowance.”36 After Bartlett’s release from jail, he agreed to spend the food money solely on
food and not keep any funds for his personal use.37 Currently, Sheriff Mike Rainey, who is calling on the
legislature to end the current system and allow county commissions to oversee the funds, has reportedly
been donating most of his potential earnings, to charity to the tune of $10,000. 38
One would hope that Rainey’s public stance be the norm, rather than notable and unusual honesty, and
that Bartlett’s deeds be exposed for the travesty they are. However, Bartlett was defended in his trial by
the Alabama Sheriffs Association, who stressed in their defense that he had not broken any laws, but merely
exploited an existing system.39 And when local advocacy groups sought to find out how common this
profiteering-on-food scheme was, the Director of the Alabama Sheriffs Association sent each sheriff a letter
advising them to ignore the open records law. 40 Sarah Geraghty and Melanie Velez provide other examples
of such enrichment: In South Georgia, Clinch County court officials had charged state court misdemeanants
$10-15 in illegal fees, which were pocketed by court personnel.41 Interpreting these incidents as endemic
to the Southern system does not obscure the fact that they consisted of exploiting an opaque system riddled
with antiquated law to obtain personal profit.
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Least it seem that these are extreme, idiosyncratic examples of cruelty and corruption, let us turn to much
more ordinary profit-seeking mechanisms of exploitation. On May 15, 2014, the California legislature
approved AB 1876, a bill designed to put an end to any prevailing practice among county correctional
officers to profiteer from contracts with phone companies. The new bill “prohibits a contract to provide
telephone services to any person detained or sentenced to a jail or juvenile facility from including any
commission or other payment, ..., to the entity operating the jail or juvenile facility.” 42
The bill was designed to address a county loophole in phone contract regulation in local facilities. In
2007, California passed a law phasing in reductions in the cost of prison phone calls, but left the county jail
market open to abuse and exploitation.43 For example, in Contra Costa County, phone call rates amounted
to triple what the state had put in place for state-owned facilities, and the commissions paid by the operator
to the county were fifty-three percent. 44 The money was reportedly directed to an “inmate welfare” fund,
some of which was used for worthwhile programming, but, as commented in the Contra Costa Times,
obtaining it via a profit-seeking kickback was a function of corrupt management. 45 Similarly, the 2007 law
pertaining to state prisons did not cover interstate-calling costs, making those prohibitively expensive and
contact with out-of-state family virtually impossible for low-income families.46 Similar schemes that make
phone calls prohibitively expensive, for prison authority profit, are the subject of civil rights campaigns in
Virginia47and in the federal system. 48
These individuals and institutions were clearly operating with the intention to profit from their misdeeds.
That they were public officials, or public institutions, did not make them immune to greed or more sensitive
to human suffering than their private counterparts. Indeed, much more mundane examples of “wheeling
and dealing” demonstrate that, when public and private actors are faced with a shift in the profitability or
sustainability of incarceration, they transform their behavior and adapt to the changing market conditions
in surprisingly similar ways.
This phenomenon can be illustrated by examining the changes in incarceration policies and practices
following the Great Recession of 2008.49 When incarceration became less sustainable and states began to
feel the pressure to reduce their prison populations, private prison companies offered their public clients
“discounts” on the required occupancy rates in their institutions,50 while at the same time “diversifying their
incarceration portfolio” by entering the undocumented immigrant detention market and advocating for antiimmigration legislation.51 Responding to the same pressures, states turned to prison closures.52 States who
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managed to reduce their population tried to sell their unused correctional space to other states.53 States
made decisions about housing inmates in-state, or out-of-state, based on cost-benefit considerations. 54
Public and private actors alike, we can conclude, negotiate with each other, and with other actors, in
order to respond to economic pressure. Private prison companies are changing their contracts with state
and local governments to account for lesser occupancy, and states buy and sell prison space from each
other. Not only are these two “pigs” so ugly that they defy comparison, they are both motivated by profit
and cost-benefit analysis, like the neoliberal subjects they are.
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